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Court Appointed Counsel  

·Felony = Can you go to prison for it?  
 

·Misdemeanor = Can they only send you to 
jail?  6 months or less  
 

·If you canôt afford a lawyer and youôre 
charged with a felony, the court will appoint a 
lawyer for you  
 

·If youôre charged with a misdemeanor and 
the prosecutor wants to send you to jail, the 
court will appoint a lawyer for you  
 
 



When I meet a client  

·At the pretrial conference for a 
misdemeanor  

 

·At the preliminary hearing, for a new 
felony  

 

·At a ñrevocation arraignmentò for 
someone charged with violating probation  

 

 



CONTINUITY OF CARE CALENDAR  

For SMI and Veteran Defendants ï an alert that a 
ñspecial needsò client is entering the criminal system 

 
Hearing occurs (ideally) before first court appearance  
 
Informal, information exchange between Magellan, 

CHS, Pre - trial services, probation  
 
Information should be distributed to assigned attorney 

prior to first hearing  
 
Only within Public Defenders Office -  itôs a work in 

progress  
 



Competency and ñRule 11ò 

 

ƁClient not to be tried, convicted, sentenced or 

punished (sometimes) while unable to 

understand the proceedings or assist in his own 

defense, due to mental illness, defect, or 

disability  

ƁRule 11.1/ A.R.S. 13 -4501(2)  

 

 

 



MENTAL HEALTH ISSUES AND 
DIAGNOSES  

· Mental Illness  

Ɓ i.e. Schizophrenia, Bipolar  

 

· Cognitive Issues  

Ɓ i.e. mental retardation, autism, dementia  

 

· Medical  

Ɓ i.e. liver failure,  head injuries  

 

Å Not:    

¶  Intoxication, language barrier, cultural issues, illiteracy, temporary illnesses  

 

· Drugs and Alcohol  

Ɓ Intoxication -  no  

ƁWithdrawal -  no  

ƁLong term effect -yes  

 

· Co-occurring drug/alcohol and mental health issues  

 

 



When can I be released from jail?  

·Do I get a bond?  

 

·What if I canôt pay? 

 

·Other release conditions?  
ƁConvince the prosecutor and the court that;  

¶1.  I will show up to court,  

¶2.  I can be safe in the community  



Rule 11 court  

·Two evaluators will report to the court  

 

·They are not making diagnoses or 
treatment recommendations -  only 
assessing competency (understand and 
assist) and/or likelihood that the client 
can be ñrestored to competencyò 

 

·Can be done in or out of jail  



ñRestorationò 

·If the court finds the client not competent, 
there will usually be an attempt at 
ñrestoration treatmentò 
 
·In custody = RTC (restoration to 

competency) for education and CHS 
(correctional health) for medication, if 
necessary  
 
·Out of custody  = ñrestoration docò for 

education and your provider for 
medication  
 
 



How long can this go on?  

·Misdemeanors = up to the maximum 
sentence  
 
·Felonies = 21 months or max sentence, 

whichever is less  
 
·If the court finds that conditions of 

release are violated or that client is 
uncooperative, they can be jailed for 
evaluation or treatment  



I would rather stay out of jail  

·Is the client following his conditions of 
release?  
 

·Is he showing up to appointments?  
 

·Reporting to pretrial services?  
 

·Testing clean?  
 

·Taking meds as prescribed?  
 



Can I refuse medication?  

·In Maricopa County Jail. . .  

 

·No ñspecial treatment plans,ò not currently 
forcing medication.  

 

·If client already has a civil order (stay 
tuned), CHS may try to amend it; return him 
to the hospital for stabilization.  

 

·If client has no civil order, CHS may try to 
petition him; hospitalize him for stabilization.  

 



Title 36 ï civil order for treatment  

·Danger to self  
·Danger to others  
·Persistently and acutely disabled  
·Gravely disabled  

 
AND 
 
·Refusing treatment  

 
·Valid for 6 -12 months  
·Participate in treatment and medication or be 

involuntarily hospitalized  



Not competent and not restorable  

The court will dismiss the case (it may be 
re -charged later)  

 

and may either,  

 
1.   Appoint a guardian under Title 14  

 

OR  

 
2.   Remand the client to the Department of 

Health Services for civil commitment  

 

 



Guardianship  

·ñIncapacitated personsò 

 

·Cognitive disorders, developmental 
disabilities, dementia, OR  

 

·Mental illness where the client is 
cooperative with treatment, but itôs not 
getting any better.  

 



Who can be a guardian?  

 

 

·Any fit, concerned friend or family 
member who will take care of them,  get 
them available resources, and not steal 
their money.  

 

 

·Last resort:  Public Fiduciary  

 



What can a guardian do?  

·Apply for benefits  
 

·Consent to medical care  
 

·Sign releases of information  
 

·Sign a lease  
 

·Pay the bills  
 

·Not sign a plea or make decisions about a 
criminal case  
 



If competent  

·The client has to be able to understand 
the proceedings and assist with his case  

 

·He has to be able to make reasoned 
decisions  

 

·He doesnôt have to be able to make good 
decisions  



Mitigation  

· Plea or Trial?  
 

· What can we document with treatment records??  
 

· No contest plea when client does not have intact memory of incident  
 

Å Settlement Conference arguments  
 
¶ Best way to ensure community safety is through continuity of care, 

improved treatment and supports  
 

¶ Impact  of incarceration is overly punitive to this population  

 
Å SMI Probation  
 
Å Diversion?  

 
Å HOW CAN WE PREVENT THIS FROM HAPPENING AGAIN?  
 
Å WHY WILL THINGS BE DIFFERENT?  

 
 

 



PROBATION OPTIONS  

SMI PROBATION ï MENTAL HEALTH COURT  
 
Specialized probation supervision for clients with serious mental 

illness  
 
May be SMI or GMH with Magellan  
 
May have head injuries or cognitive deficits  
 
Eligible for probation check up/ monitoring/ status conferences with 

the court  
 
Interim deferred jail up to 120 days  
 
Probation violations also heard in specialized court  
 
Early terminations may be easier  

 



Guilty except insane  

·In 1994, Arizona changed from Not Guilty 
by Reason of Insanity (NGRI) to Guilty 
Except Insane (GEI)  

 

·Affirmative defense (I did it, but . . .)  

 

·Client must be competent to proceed with 
GEI 

 

·No diminished capacity defense in AZ, but 
good for mitigation  

 



GUILTY EXCEPT INSANE  

ƁQualifying diagnosis  

 

¶Impaired  at time of offense by disease/defect/disorder  

 

¶To the point where he did not know actions were  
wrong  

 

ƁCannot be due to intoxication or withdrawal  

 

ƁNo temporary disorders, heat of passion, 
psychosexual disorders  

 

ƁNo ñunable to adhere behaviors to normò (impulse 
control prong) in AZ  



ñLess Seriousò GEI 

·No possibility of death or serious physical 
injury from offense  

 

·Will be sent to ASH or other secure facility 
for  up to 75 days for a Title 36 evaluation  



More serious  

·Since 2007, client is ñsentenced toò 
prison, but ñcommitted toò ASH for 
treatment, AND  
 
·ñPlaced under the jurisdiction ofò the 

Psychiatric Security Review Board  
 
·Term is ñequal to the presumptiveò 

 
·Review hearings every 20 -24 months 

before PSRB  



PSRB  

·Does the client still have a mental illness?  
 
·If so, is it in ñstable remission?ò 

 
·Can they be safe in the community?  

 
·Are they dangerous?  

 
·Likely to reoffend?  


